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April 10, 1973 CO 893.1

This refers to your letter to this Service concerning
Mr. John Lennon.

The Special Inquiry Officer hearing Mr. Lennon's
case found him deportable but granted him a period of
sixty days within which to depart voluntarily from the
United Sates. Mr. Lennon has appealed this decision to
the Eoard of Immigration Appeals. The future action of
this Service will be dependent upon the Board's decision.
In the meantime no action looking toward Mr. Lennon's

departure will be taken while the case is before the Board.

Sincerely,

E. A. Loughran
Associate Commisgsioner
Management
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i/cc: D. D, New York - Your Al7 597 321 John LLENNON. For file.
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April 10, 1973

CO 893. 1

Mr. John Lennon.

7

A

This refers to your letter to this Service concerning

The Special Inquiry Officer hearing Mr. Lennon's
cage found him deportable but granted him a period of
sixty days within which to depart voluntarily from the
United States. Mr. Lennon has appealed this decision
to the Board of Immigration Appeals. The future action
of this Service will be dependent upon the Board's decision.
In the meantime no action looking toward Mr. Lennon's
departure will be taken while the case is before the Board.

Sincerely,
ST

7 ™.

E. A. Loughran
Associate Commissioner
Management

0/cc: __D_:__]?_-__I_\IE}Y_Y_Q;J& - Your A17 597 321 ohn Lennon. For file.
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May 1, 1973 CO 893. 1

AN

This refers to your letter (also signed by Linda Lang)
concerning Mr. John Lennon.

The Special Inquiry Officer hearing Mr. Liennon's

case found him deportable but granted him a period of
sixty days within which to depart voluntarily from the
United States. Mr. Lennon has appealed this decision

to the Board of Immigration Appéala. The future action

of this Service will be dependent upon the Board's decision,
In the meantime no action looking toward Mr. Lennon's
departure will be taken while the case is before the Board.

Sincerely,

E. A. Loughran
// Assgciate issioner

cc: D,D, New York - Your Al7 597 321 Jo
"For your information apd file.

LENNON

£ ¥ r
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LEON WIiLDES

ATTORNEY AT LAW

5318 MADISON AVENUE
NEW YORK, NEW YORK 10022

(212) 753-34¢€8

STEVEN L. WEINBERG CABLE ADDRESS
STEPHEN IRA TAMEBER “LEONWILDES,” N.Y.

Cctober 26, 1973

Beard of Immigration Appeals

521 12th Street, N W,

washington, ».C, 20530

Attention: Mr. Mamrice Roberts, Chairman

Re: LENNON, John Wnston Ono
Al7 597 321

Dear Sir:

This will confirm our recent telephone conversations, commencing
on Tuesday morning, October 22nd, at which time I requested a
continuance for a period oi approximately 60 days of the oral
argument in the above case. The request was made in view of the
extraordinary recent developments in the case, none of which were
apparently known to the Board pricr to my telephone call. Cn the
same date, I forwarded, as agreed, copies of the relsvant documents
including the summonses ancd complaints which have k:zen filed in
two actions in the U,S5, District Couxt, for the Southern District
of New ¥York. Today, I received your telephonic reply denying a
continuance and I indicated that under the circumstances I was nct
prepared to attend and argue the case on the merits and would not
be present at the oral arguuent, scheduled for Monday, Cctober 2¢,
1973.

The Board has now granted mo permission to appear on Wednesday,
notober 31, 1973 to state my peelition and make my request for
whatever relief I desire.

I wish to confirm my position as stated, that although I desire oral
argument on the merits, I am nct in a position to do so at this

time, and that my appearance is solely for the purpose of making a
special request of the Board to defer its determination of the merits
of the case until the record on appeal is properly completed, or for
othexr appropriate relief consistent with my position that the thresh-
hold issue of prejudgment must be disposed of prior to the Board's
reaching a determination on the merits of the case.

-
X
%

a
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Lennon, 2

3
The purposs of this letter is to fRlsminate any misapprehension

as t0 the limited purpose of my pppearance before the Board this
coming Wednesday afternoon.

I thank you for your courtesy in allowing my appearance as stated
above.

v-:j'“t;plY yours,

. /— . ~ T ——.

LEON WILDES

Lw/ts
ces  Vincent A. Schiano, Chief Trial Attorney

cc: Appellate Trial Attorney, wWashington, D,C,.

CERTIFIED MAIL
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UNITED STATES DEPARTMENT OF JUSTICE
IMMIGRATION AND NATURALIZATION SERVICE

20 West Broadway " pae: Moweh 28, 1973
New Xork, N.Y. 10007

o e

818 Nedisen Averne

Now M. N Y.
ad
Vinsent A. Sohiane, leg.
' NOTICE OF DECISION
: JON WINSTON ONO LION
Desr Sirss MATTER OF and :

» N0 LI
{1 Attached is a copy of the written decision of the This

decision is final unless an appeal is taken to the of Immigsation
Appeals by returning to this office on or before m g’ m

the enclosed copies of Form I-290A, Notice of Appeal, properly executed,
together with a fee of twenty-five dollars ($25.00).

7] Attached is an information copy of the oral decision of the Special Inquiry
Officer made on

[] Attached, as requested, is a transcript of the testimony of record, pages
to which is being loaned to you on condition that no copy thereof
will be made, that it will be retained in your possession and control, and that

it will be surrendered upon final disposition of the case or upon demand by the
Service.

[T] You are advised that on the Special Inquiry
Officer entered an order, which is final, granting the application for adjustment
of status to that of a permanent resident under Section ______ of the
Immigration and Nationality Act. A Form I-151, Alien Registration Receipt
Card will be delivered in due course,

Very truly yours,

1al Mde
Sesial Ingiiry Sestten

3/23/73 S oy

!_’"t Gcm M ' ‘ /\
Vi . \\
Form 1295 ’W Ve %,..:
(Rev. 11-15-65) -
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UNITED STATES DEPARTMENT OF JUSTICE
IMMIGRATION AND NATURALIZATION SERVICE

20 Wes* Breadway bare  Mazeh 23, 1973
New York, N.Y. 10007

Flle: 117 5” 331
Leon Wildes, Isq. (b)) | |
5135 Medisen Avenue
Rew Yotk, M Y.
md
Vingent A. Schiano, BEsq.
1 Attorney
Tria NOTICE OF DECISION
: JOMN WINSTON CNO LENNON
Dear Sirs: MATTER OF and
| YOKO O LINON
Attached is a copy of the written decision of the This

decision is final unless an appeal is taken to the of Jm jon
Appeals by returning to this office on or before m 9’ m :

the enclosed copies of Form 1-290A, Notice of Appeal, properly executed,
together with a fee of twenty-five dollars ($25.00).

i._] Attached is an information copy of the oral decision of the Special Inquiry
Officer made on

[C] Attached, as requested, is atranscript of the testimony of record, pages
to which is being loaned to you on condition that no copy thereof
will be made, that it will be retained in your possession and control, and that
it will be surrendered upon final disposition of the case or upon demand by the
Service.

[] You are advised that on the Special Inquiry
Officer entered an order, which is final, granting the application for adjustment
of status to that of a permanent resident under Section _______ of the
Immigration and Nationality Act. A Form I- 151, Alien Registration Receipt
Card will be delivered in due course.

Very truly yours,

e Tt

Special Inquiry Section
Y / 23 / 33
: . us A
IFisk r)\ G"Gﬂ‘ S e~ - K
Form 1-295 % .
(Rev. 11-15-65) ~
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o et T LAY

UNITHD STATES DEPARTMENT OF JUSTICE
Immigretion sné Naturaliration Sexvice

Files Al7 %03 32] : Nﬁw Yoi'k g) MAR 23 1973
In the Matter of )
JOHN WINSTON oNC LENNON (1) ) .
and 1N DEPORTATION PROCEEDINGS
YOKO ONO LENNOH 2) )
Respondents )
CHARGESS {Both) Section 241(a){2) = I & N Act

nonimmigrant - rematned longer than permitted

APPLICATION: (Both) Adjustment of Status
Section 245 « I & N Act

In Behalf of Respondents: In Behalf of Services
Leon Wldes, Esq. Vincent Schiano, Esq.
515 Madison Avenue Trial Attorney

New Yorkg N. Y. 10022
DECISION OF THE IMMIGRATION JUDGE

DISCUSSION: The respondents are respectively a 32-yesr~old married
male alien, a native m.clltiun of England and his 40-year-old alien
wife, » native and citizen -of Japan, whe last entexred the United States
together at New York, N. Y. on August 13, 1971. At the time of their
arrival they were admitted as nonimmigrant visitors for pleasure who
were authorized to remain In the United States until February 29, 1972.

On March 1, 1972 the respondents were advised that their temporary stay

{n the United States as visitors had expired on February 29, 1972 and
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that it was expected that they would effect their departure from
the United Stetes on or before March 13, 1972. They were advised
that fallure to do so would result in the institution of deportation

proceedings.

On March 6, 1972 a further communication was addressed to the responde

ents advising them that the District Director for the New York District

understood that they had no intention of effecting their departure by
March 19, 1972 as previcusly authorized and that he was therefore re-
voking the privilege of voluntary departure as provided by existing
regulations, Title 8, Code of Federsl Regulations 242.3(c). That
section provides for the revocation of a previous grant of voluntary
departure prior to the commencemsnt of deportation proceedings, where
the District Director ascertains that the original application should
not have been granted. The record before me does not reflect by what

means the Distriet Director acquired the understanding that the respond-

ents had no intention of effecting their departure by March ib. 1972
but he might well have reached such a conclusion from the submission
on March 3, 1972 of petitions to have the respondents recognized as
entitled to a third preference under their respective quotas, a step
which is normally taken as a preliminary to requesting permsnent resi-
dence in the United States either through the obtaining of a visa out-
side the United States or through the medium of en application under
Section 245 of the Ismigration and Nationality Act. In any event the
conclusion by the District Director that the respondents did not have
the intention of leaving the United States on or before March 1%, 1072

882



appearsd to have been a correct one in the light of testimony by

Mr. Lennon at page 24 of the record that he had no intention either
way prior to March 15, 1972, that he and his wife were looking for
her child and that they had not made up their mind either way about !
1t but that they had no exact intention of departing. Furthermore, '
as of the date of their testimony on May 12, 1972 they were still
unable to make up their minds, and stated that if an opportunity
were given to them to depart perhaps within the next five or ten
days they would not be willing to depart because they still did not
know where the child was.

In view of this testimony, although the Immigretion and Naturalization
Service may have been somewhat precipitous in issuing the Order to
Show Cause and beginning deportation proceedings on March 6, 1972
sisultanecusly with the revocation of the previously authorized per- |
mission to remain until March 13, 1572, I cannot see that the respond-
ents were harmed since they were neither prevented from leaving pursu-
ant to that original suthorization, nor were they prevented from
leaving voluntarily at any subsequent éate. Technically speaking

the Order to Show Csuse would have been more sccurate to state that
they remained in the United States after March 6, 1972 without authority i
since that was the date on which thelir privilege of voluntary departure |
was revoked, but in the light of their continuing unwillingness to de- ;
part from the United States even as late as May 12, 1972, I find that !
the respondents are deportable under Section 241(a)(2) of the Immigra-
tion and Nationality Act as aliens who sfter admission as nonimmigrants
remained in the United States for a longer time than permitted.

-3 -
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Counsel for the respondents devoted » considerable portion of his
oral argument during the hearings in this matter, »s well as in his
extensive briefs to the lssue that the Immigration and Naturalization
Service did not perwmit the respondents to file an applicetion for ade
Justment of status under Section 24% of the Immigration and Hationelity |
Act prior to the commencement of deportation proceedings by service of
an Order to Show Cause. Counsel's position is that this is contrary

to the officisl position of the Immigration and Maturalization Sazvice ;
as stated in its published Operations Instructions. !
!

|

An sxsmination of 8 CFR 243.2 and 8 CFR 242.17 shows that the juris-
diction to consider applications for adjustment of status to that of

¢ permanent resident 4of the United States under Section 24% of the
Immigration snd Nationality Act is divided betwsen the District Director
having Jurisdietion over the sliens plase of restdence and the Immigration
Judge, the former having exclusive jurisdigtion prior to the issuance of
& Order to Show Cause and the latter having exclusive jurisdiction ;
either for an originsl application or after the District Director has
denied an applisation, but only after the issuance of sn Order to Show
Cause. The nature of the Imaigretion Judge's Jurisdiction $s thus not

only an originel Jurisdiction but slso in the nature of an Appellate n
Jurisdiction where a previeus spplication has been denied by the
District Director. The relevant Operations Instruction, Section 243.1
provides as followss ”&Wum who is unlawfully in

the United States and who has not heretofore filed a Section 2% appliea- '
tion shall pormally be afforded an opportunity to file such an spplicstion ,’
prior to the institution of deportation procoedings”. (underlining supplied) '

H
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Obvicusly, the District Director who believes that the prospective
applicant for adjustment of status under Section 245 is not »

“eligible alien” has mo obligation to permit such alien to go

through the empty gesturs of submitting such an application to

him whon the inevitable result of such spplication will be a denial.
Accordingly, the Operations Instructions gives the District Director

the option of issuing the Order to Shew Cause, commencing the deports~
tion proceedings and relegating the alien to sutmitting his application
for such relief to the Imigration Judge for adjuwdication. The only
conceivable sdvantage to the alien in presenting his application to

the District Director prier to the commencement of proceedings would

be the one of delay since no appeal lies from the denial of such
application by the District Director. On the contrary {f such applica-
tion is denied by the Immigration Judge, an appeal can be taken from such
denial to the Board of Immigration Appeals and thereafter to the Courts.

A somewhat similar contention was made in the case of Lumarque v. USINS,
C. A. 7, No. 71-1886, Decided June 12, 1972, o yet unreported, where
the alien’'s petition for a third preference visa had been aApproved.

The court noted that as & metter of grace, the United States often
grants such a person an opportunity te depert veluntarily and leaves

the time for such departure indefinite. Thus, as & matter of practice,
beneficiaries of a third preference petition are often permitted teo
Tomein in the United States until a visa becomes availsble. The alfen
contended thet the initial grant of such permission to remain coupled
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however, that grase normelly afforded does not become an enforeeadble
right merely because 1t s described as 5 hormel practice in an internal
operating instruetion.”

The same principle is directly applicable to the instent procesdings.

It wes for this reason that I refused te issue a subpoenma to Offisials

of the Immigration and Naturalization Service for the Purpose of having
them testify as to sctions they might have taken in other cases invelving
approved third preferences, particularly since the request for the sub-
peenas did not request information on csses where the facts were substan-
tially identical with the present one.

Ceedings, but ¢o determine whether the deportation charge is sustained
by the requisite evidence.



It may well be that 1f these two cases had arisen separately, it
would huve been appropriate 0 permit the female respondent to file
an application for adjustment of status under Section 245 prior to
the commencement of deportation proceedings.

However, in view of the issues which the two cases have in common,

and the stated objection by counsel for the respondents to have the
two cases seversd, it certainly was within the discretion of the
District Director who felt that the case of the male respondent should
be heard by an Imsmigration Judge to treat the case of the female
respondant similarly.

One further circumstance requires attention, before procseding to a
consideration of the sppiication for permanent residence, because

it relates not only to that application but slso to the deportabll ity
of the female respondent.

In the course of the hearing o}. May 12, 1972 (on page 18 of record)

it was disclosad for the first time that the femsle respondent had
besn admitted to the United States for bemt residence at San
Franeisco, California on September 13, 1964. This fact was apparently
28 great a surprise to the Immigration authorities as it was to
counsel for the respondent. The status of pexmanent residence in

the United States once acquired is retained wntil lost by sbandonment
or deportation proceedings. If the female respondent had not lost
her status as a permanent resident, her action in returning to the
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United States as a visitor could have been remedied by granting

her a waiver of the documents normally required for such return.

A offort was made in the course of the hearing to explore the dates
of all sbsences of this respondent from the United States since 1964,
her purpose in leaving and all of the other factors which go to the
question of relinquishment of her residence, but without noticeable
success. Counsel for the respondent adopted a practical approach to
this aspect of the case and agreed that he had no particular concern
whether the female respondent were considered a person who had never
relinquished her original lawful permanent residence in the United
States or whether she was granted the privilege of permanent residence
agein under Section 245 of the Immigration and Nationality Act, as
long as the final result was » grant of permanent residence in the
United States.

As already indicated above, counsel for the respondent submitted
tpplications in behalf of each of these respondents on or about

March 3, 1972 to have thea 4csorded » third preference under the
quotas for their respective countries as persons who are of excep-
tional ability in the sciences or the arts and who by reason of that
ability would substantially benefit the national economy, cultural
interests or welfare of the United States. No fina) actien was taken
by the immigration avthorities on such’applications unti) May 2, 1972
when counsel for the respondent was notified of such approval when

he appeared for argument before the Federal Court for the Southemn
District of New York in connection with his request for a temporary
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restraining order against the ismigretion suthorities from procesding
with the deportation hesrings until a decision had been made on the
application for » third preference. Copies of the notices containing
such approval are contained in the record as Exhibits 8 and 9.

Although the reluctance of the reapondents to the possible resching
| of a different conclusion in their respective applications is under-
standable, their matrimonial unity can no more force s joint approval
than 1t could compel a joint denisl. The applications must be con~
sidered on their ssparate merits and ceunsel for the respondents so
consented (page 20 of the record).

Directing myself to the application of Mrs. Lennon, it seems clear
that the record contains no evidence indicating her fneligibility for
sdjustwent. She has been examined by the United States Public Health
Service and found to be medically admissible to the United States.

A nonpreference quots mumber Mas heen assigned for her use by the Visa
Office of the Department of Stats, pursuant to the instruetions con-
tained in the current quota bulletins covering situstions where the
priority date under the thixd preference is such that viga numbers are
not presently availsble under that preference.

Although this respondent does not appear to have regular employment

in the United States, the problem of her support does not appear to

be a sericus one in view of the fact that the testimony of Mr. Lennon's
business menager 1s to the effect that he is the owner of one quarter

of a business enterprise which grosses in excess of fifty million dollars
per year in the United States.



I find therefore that Mrs. Lemnon has met the statutory requirements
for adjustment of status in the United States and such relief will
be granted as a matter of administrative discretion.

Turning now to a consideration of Mr. Lennon's application, we are
confronted by Exhibit 10 which 1s a record of conviction on November 28,
1968 in the Marylebeone Magistrates Court in London. The nature of the
offense for which the respondent was found guilty is described as follows:

"Having in his possession a dangerous

drug to wits Cannabis Resin without

being duly authorized, at 34 Montague

Squere W. 1. on 18~10+68 Con to Regs.

3 Dangerous Drugs (2) Regs; Dangerous

Drugs Act 1965%."
The respondent has admitted that this record of conviction relstes
to him and it has also baen admitted that the respondent pleaded guilty
to this offense and was fined 130 pounds with 20 guineas as costs. The
record of convistion also shows that he wes charged with wilfully
obstructing one Normsn Pilcher, s constable of the Metropolitan Police
Force who was exercising his powers under the Dangerous Drugs Act, but

was found not guilty of this charge.

At the commencement to these proceedings in March 1972 counsel for the
respondents requested an adjournment becsuse action was contemplated

in England directed to setting aside this conviction of the respondent
on the ground that Constable Pilcher had acted improperly in connection
with the respondent's arrest. Apparently some criminal proceedings are
pending in England against Constable Pllcher in connection with his

- 10 -



activities relating to another defendant. See commmication of
Decembex 1, 1972 and March 14, 1973 from respondents’ attorney.
However, almost a year has passed since these proceedings were com~
menced before me and there apparently has been no further progress
towards setting aside the conviction described above, no any indice-
tion that the pending eriminal proceedings are relsted to the con-
viction of this respondent. or will result in any modification of

that conviction.

An alien who applies for adjustment of his status to that of a perma-
nent resident of the United States under Section 24% of the Immigration
and Nationality Act is required to establish that he is eligible to
receive an imaigrant visa and is admissible to the United States for
residence. Section 212(a) of the Ismigration and Nationality Act
provides in part, as follows:
"Except as otherwise provided in this Act,
the following classes of aliens shall be
ineligible to receive visas and shall be ox-
cluded from sdmission to the United States:
(23) - any alien who has been convicted of »
viclation of, or a conspiraey to violate,
any law or regulation relating to the
11licit possession of or traffie in nar-
¢otic drugs or merijuans, . . . .
It is the contention of the Immigration and Naturalization Service
that the conviction referred to above on November 28, 1968 for having
in his possession Cannabis Resin without being duly euthorized is o
conwviction of & viclation of law or regulation relating to the flifcit

possession of merijuana which renders this respendent ineligible to

-1} -
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recelve a visa and excludeble from admission to the Unitsd States and
accordingly ineligible for sdjustment of his stetus to that of a
permanent resident of the United States.

It may be noted in passing thet this claim by the immigration authorities
wes not unknown to the Tespondent who had sought sdmlssion to the United
States on several prior cccasions after his comviction snd before his
appesrance before me and in order to be admitted to the bnited States
for a temporary visit asked for and received a walver from the ismigra-
tion authorities umder Section 212(d) (3} (A} of the Immigration and
Nationality Act. Exhibit 14 is the original of such 3 walver dated
August 11, 1971 which wes granted the respondent in comnection with

his lsst entry into the United States. It also shows clearly the
limited terms under which the respondent was admitted to the United
States pursuant to this walver, namely to edit film, to consult with
buginess sssociates, and to attend a custody hearing in the Virgin
Islands on September 16, 1971. The waiver stated further that the
pericd of temporary stay was to be six wooks on condition thet the
activitios and itinerary of the applicant should be limited to those
set forth in the weliver and that no extension of stay or chenge in
activities or deviation of itinerary should be suthorixzed without

prior approval of the District Direstor in Washington, D. C.

It should be noted further thet although such a waiver is possible under
Section 212(4) (3} of the Act in comnection with a temporary sdwission
3% » nonlmmigrant, no such provision oxists for » welver in the case of
& person who is seeking admission to the United States as a permanent
resident.
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Although Congress has provided for a waiver of excludability for
persons seeking admission to the United States for permanant resi-
dence who may be excludable under Section 212(a)(9), (10), or (12)
of the Act, where their exclusion would result ih hardship to 2
citizen or lawful resident spouse or child, it has not seen fit
to include excludabillty under Sestion 212(a)(23) of the Act among
those grounds ellgible for such a walver.

It may be noted further that this difference of attitude towsrds, on
the one hand those convigted of ordinary crimes and on the other

those convicted of erimes relating to drugs and narcotics is also
reflected in Section 241(b) of the Act. Thet provision of law pro-
vides that those persons who might be deportable by reason of their
conviction for crimes may be excused froa such consequences if they
have been granted a full and unconditional pardon for such crimes or
if the court sentencing such alien for such crimes makes at the time
of first imposing sentence a recoumendation to the Attorney General
thet such alien not be deported. The Section states specifically
however, that these two provisions relieving the alien from deport-
ability despite his conviction of a crime shall not apply in the case
of any alien who i3 charged with being deportable from the United Statas
under mib Section 241(a)(11), the deportation section which corresponds
to Section 212(a) (23} governing exelusion from the United States, for

narcotics offenses.

Before proceeding te the prineiple question at issve, namely whether
the male respondent's conviction in Englend brings him within the ambit

- )83 -
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of Section 212(n) (23} of the Act. one preliminary contention wmist bo
disposed of. Counsel for the respondent (at page 38 of his brief)
states that it has nover been very clear that o foreion conviction

was intended by Congress to be included under Section 212(a)(23) of

the Act. This contention has no merit whatsoever. Section 212 of

the Act sets forth the grounds on which aliens shall be excluded from
admission into the United States. Obviously 1t contemplates allens

who are coming from some country ouvtside of the United States. The
convictions that such persons would have, would, in the vast majority
of cames, have oceurred outside the United States. It is only in the
unusual situetion where an alien who has previously been in the United
States has been convicted in the United States and departed and there-
after applied for a visa that the ground of excludablility would be
based on a conviction in the United Stptes. Moreover. the Congressional
history relating to Section 212(a) (23) shows clearly that it was the
intention of Congress In enacting the original 212(s) (23} and 241(a) (11)
to encompass foreign convietions relating to narcoties within the

3Cope of those sections.

In Senate report #1513, g14¢ Congress. Second Session. (1950} at page 410
the following recommendation of the sud committee on the Judiciary s
to be found: '

who have been convicted of any law pere
taining to narcoties. Such altens should

- 14 -

————
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be dsportable whether the convietion
otcurred prior to or after entry into

. or any
law in this coumntry pertaining to narcotics

meke deportable those who had been convicted merely of illegal possession
of a narcotic drug. though it erronecusly concluded thgt undar the
decided cases mere Possession would result in deportability under

the statute as originally drawn. The Congressions} expectation

wWas erroneous and necessitated the subsequent amendsent of the statute

to be deseribed below.

The respondents® brief likewise states (page 38) that , thorough review
of all the reported court decisions fally to diselose evan one where
a prior foreign conviction was used 4% 2 ground for exclusion under
Section 212(a) (23). A more diligent eearch would have disclosed the
decision in MRIHCKs 10 I°N Dec. 26, affirmed in Saxdos v.

Paragraph 1 of the Opium and Nareotie Drug Act end had been sentenced
to imprisorment for six months., He did nbt enter the United States
ti1l August 4, lomo.

The Boaxrd of ImmSgretion Appeals set forth the legislative history of
the amendment to Section 212(s) (23) and 241(a) (11) which took effect

.15 .
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on July 14, 1960 and reached the conclusion that the purpose of amend-
ing Section 212(a)(23) and Section 241 ()(11) was to make 1t certatn
that a conviction of an alien for violation of any law relating to
1111eit possession of marijuana thuld render him excludable or deporte
able. It may be noted that since this amendment took place on July 14,
1960, the alien in Matter of Gerdos was not even excludable from the
United States at the tims of his entry in 1959, Nevertheless, the Board
of Immigration Appeals and the Court of Appeals for the Second Circuit
found him deportable in 1963 under the statute ag amended in 1960.

The additiona) legislative history relating to the amondment of Section

212(a} {23) and 241 (a) (11} of the Act in 1956 and agatn in 1960 to specifically

include "pogsession" in addition to offenses relating to the "traffic”
in narcotic drugs is set forth by the Board of Immigration Appeals in

Magter of M/ -, 7 T N Dec. 871, as well s In the briefs of the attorney

for the respondents and the Trial Attorney for the goverrment.

The conclusfon is inescapable from that legislative history that Cengress
intended to and succeeded in making it a ground far_exelusian and deporta-
tion that the alien was convicted of "possession” of meriiuana or other
enumerated drugs and thet such "possession” dig not have to be possession
for purposes of sale or any purpose other than mexe use to make the alien
excludable or deportable. This is clear from the fact that the statute
now reads specifically "il1icit possession of or traffic in narcotic

drugs or marijuana™. The specific contrast by the statute of possession

on the one hand and traffic on the other makes it clear that the possession
which 1s penalized doeg Rot require any intent to engage in traffic or

other activity.
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under circumstances which would enable the accused to traffic in the
substance are included in Section 212(a}(23) of the Act. In reaching

this conclusion tounsel relies heavily on the decision of the Court
in Yargs v. Bossnberg, 237 F. Supp. 282 (3. D. ca. 1964:. In that

case the government was soeking to deport en allen who had been con-
victed under » California statute of uge or being under the influence
of narcotics. Ag the Court pointed out, the narcotics in quegtion

were In the system of the allen,

The court stated as follown:

"While Congress undoubtadly intended 1o
cloge "every possible loophole where
Person had been convicted of 4 erime re-
lating to the pPossession of narcotics*,

for use or belng under the influence of nar-
cotics. In other words, the narcotics were

in his system. At this point the defendant
was hardly in a position to traffic in the
drug and ean hardly be gaid to have possession
which would give him such dominion and control
as to Include the Powsr of disposition.

Frior to amendment of & USCA 1251(a)(11), the
statute referred only to possession "for the
purpcse of the manufacture, preduction, gope
pounding, transportat!on, giving tway, imports-
tion or exportation” of the narcotic,

ul?n
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incss. Any disvosable narectic in the
poRisdsion ¢ OYone 13 potend 1ally in the _
arcotic traffic. The object wes to accomplish
by the best means possible the eliminstion of
the 111%cit traffic” (emphasis supplied).

In substance therefore, what the court was saying was that Congress was
trying to reach the traffic in drugs. that it facilitated such object
by making mere possession a deportsble offense, but that possession
implies such a dominion and control as would give the possessor of the
power of disposal. Consequently it was reluctant to say that an alien
who merely had the narcotlics within his bloodstream where it might
have been Injected by some other person, had such dominion and control
as would give him power of disposal. It is perfectly clear from the
decision however that & mere possession without intent to traffic in
drugs would be sufficient to bring the alien within the statute since
he would have such deminion and control as would give him the power of

disposgal.

What then did Mr. Lennon admit by his plea of guilty? The provisions
of the Dangercus Drug Act of 1965 and the regulations which were
p%gmu!gated under the 1984 Act and continued in effect under the 1968
Act are included in the record herein and are set forth also in the
brief of the respondent at pages ® and 6. Section 3 of the regulations
provides that a person shall not be in possession of a drug which is
prohibited by the Act unless he is authorized or licensed to have such

possession,

- 18 -
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Section 20 of the regulations provides as follows:

“For the purposes of these regulations

a person shall be deamod to be in pos-

session of a drug if it is in his actual

custody or 1s held by some other person

subject to his control or for him and

on his behalf".
By pleading guilty to the charge set forth in Exhibit 10, the respondent
conceded that he was "in possession” of a stated samount of cannabis
resin, that such possession was not legally authorized, and what is
more important that the drug was either in his actual custody or was
held by some other person subject to his control or for him and on

his behalf.

These are precisely the clements of dominion and control which the
court in Varos (supra) emphasized.

I find therefore that even the court in Vargs would find that a person
who was convicted of possession under the Dangerous Drugs Act of 1963
would fall within the scope of Section 241(a)(11) of the Act by reason
of the necessary finding of dominion and contrel.

As 3 kind of corsllary 2o this argument the counsel for the respondent
advances another theais which s to the effect that under the cases
decided in England relsting to the criminality of the possession of
narcotics, it was the established law that the quilt of the defendant
could be established without reference to the proof of any particular

mental state or so-called "Mens Rea".

- 19 -
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1 have carefully examined all of the English cases referred to by

counsel for the respondent in his brief from pages 26 to 39 and the cited
Law Review Articles as well. In addition, I have referred to the some-
what more recent article in The New Law Journal, September 28, 1972,

page 844, entitled “Dangerous Drugs - Possession, by 0. A. S. Owen, and
the more recent cases of Regina v. Irving.(1970) Crim. L. R. 642,

Regina v. Mazrioty (1971) Crim. L. R. 172, and Raglng v- Bugwell. (1972)
Crim. L. R. 50.

The one element which all of the cases and authorities agree upon ls
the statement of Lord Parker C. J. in Logkyer v. Gikb (1967) 2 Q. B.
243 as followst

“in my judgement it is quite clear that

a person cannot be in possession of some
article which he or she does not reallze

is, for exsmple, in her handbag, in hexr room,
or in some other place over which she has
control”.

In other words, completely innocent and unknowing custody or potential
control over a drug is not possession within the meaning of the act

and regulations.

The court in Regina v. Marriott characterized the state of the law
as of 1970 as follows?

"not all members of the House of Lords ex-
pressed themselves in precisely the same way,

but, for the purposes of this present appeal,

the result of Reg v. Warner may, broadly speak-
ing and we hope with accuracy, be stated in this
wayr If a man is in possession, for example, of
a box and he knows there are articles of some sort

~e
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